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424 YALE LAW JOURNAL 

Landlord and Tenant — Right of Landlord to Expel Tenant Hold- 
ing Over — Damages. — Saros v. Avenue Theater Co., 137 N. W. (Mich.), 
559.— Held, that where landlord injects formaldehyde into room of tenant 
holding over, he is liable in damages for injuries caused thereby. 

The rule in most jurisdictions in the United States is that, where a 
tenant unlawfully holds over, the landlord has a right to peaceably enter 
and expel the tenant, using no more force than is necessary. Stearns v. 
Sampson, 59 Me., 568; Hyatt v. Wood, 4 Johns, 150; Gillespie v. Beecher, 
85 Mich., 347. In Massachusetts it was held that, where a landlord forcibly 
entered and forcibly expelled the tenant, he was not liable civilly for the 
assault, unless he used more force than was necessary in the expulsion. 
Low v. Elwell, 121 Mass., 309. In New Jersey the landlord may take 
possession by any means short of personal violence, remove goods, and 
then protect his possession by force. Todd v. Jackson, 26 N. J. L., 525. 
But in Kansas a landlord is liable in damages to such a dispossessed ten- 
ant for injury occasioned by forcible entry. Whitney v. Brown, 90 Pac, 
277. In Vermont, Illinois, Connecticut and other States, statutes of forc- 
ible entry and detainer have much abridged the landlord's right according 
to the prevalent American rule. In Larkin v. Avery, 23 Conn., 304, it was 
held that the landlord must resort to legal remedy to get possession. 
Where expulsion by force is allowed the rule is to require the landlord to 
choose such a means as will effect the end without inflicting wanton or 
unnecessary injury. This was the ground for the decision in Hug gins v. 
Bridges, 29 Pa. Super. Ct., 82, where it was held that a landlord was liable 
in damages for injury caused by poisoning the atmosphere of the room 
"by stopping up the chimney flue and forcing smoke into the room. The 
reason for the rule announced in the principal case is the same as that 
which requires one in abating a nuisance to do no more damage than is 
necessary and to choose means which are reasonably adapted to the end, 
and is in accord with the plain dictates of reason and justice. 

Limitation of Actions. — Malicious Prosecution — Pendency of Ap- 
peal. — Levering v. National Bank of Morrow County, 100 N. E., 
(Ohio), 323. — Held, that the right to sue for malicious prosecution of a 
civil action accrues upon the rendition in the Trial Court of a judgment 
for the defendant in the action complained of, and is barred by the statute 
of limitations if not brought within one year after such judgment, although 
a proceeding in error may have intervened. 

This decision is at variance with the weight of authority which holds 
that pending an appeal the statutes will not run against matters which 
are still properly cognizable in the proceeding. Patrick v. National Bank 
af Commerce, 63 Neb., 200. Nor can it be reconciled with the general 
rule that an action for malicious prosecution cannot be maintained pending 
an appeal. Nebemahl v. Townsend, 61 How. Pr. (N. Y.), 353; Reynolds 
v. DeGeer, 13 111. App., 113; Griffith v. Ward, 20 U. C. Q. B. (Canada), 
31 ; since the essential element in an action for malicious prosecution is 
the acquittal of the defendant in the suit complained of ; Monroe v. Maples, 
1 Root (Conn.), 553; and the action cannot be maintained until the suit 



